IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF WEST VIRG NI A

AT CHARLESTON

JOSEPH TYLER DEVENEY,

Plaintiff,
V. ClVIL ACTION NO. 2:02-0493
BOARD OF EDUCATI ON OF THE
COUNTY OF KANAWHA, and
DR, TOMWLLIAMS, in his
of ficial capacity as Principal
of St. Al bans Hi gh School,

Def endant s.

TEMPORARY RESTRAI NI NG ORDER

This matter cones before the court on the notion for
tenporary restraining order, filed along with the conpl aint on
May 29, 2002, by plaintiff Joseph Tyl er Deveney agai nst
def endant s Kanawha County Board of Education and Dr. TomWIIians
(collectively hereinafter “the Board”). The matter was set for
heari ng on May 30, 2002, at which tinme counsel for plaintiff,

Al ex J. Luchenister and Tom Gl 1l ooly, and counsel for defendant,
James W Wthrow, appeared. Upon consideration of the affidavit
of plaintiff, exhibits and testinony offered at the hearing of

this matter and the stipulation of facts as presented by counsel,

the court finds as foll ows.



Fact ual Backgr ound

The plaintiff, Joseph Tyler Deveney, is an ei ghteen-year
ol d graduating senior attending St. Al bans H gh School (*St.
Al bans High”), in St. Al bans, West Virginia. Deveney w shes to
attend his graduation cerenony scheduled for 7:30 p.m on My 30,
2002, at the Charleston Cvic Center, a facility owed by the
City of Charleston. He seeks to enjoin the Board frompermtting
the inclusion of an invocation at the graduation cerenony.
Deveney is an athei st who does not subscribe to the religious
beliefs represented by the planned invocation. He is offended by
the inclusion of an invocation at his graduation cerenony in that
it makes himfeel unwel cone at the school and he also finds it
offensive in that he believes it manifests a disrespect for the
United States Constitution. Deveney believes that the inclusion
of an invocation will force himto choose between attending the
graduation cerenony and sitting though the invocation; attending
t he graduati on cerenony and | eaving during the invocation; or

m ssing the graduation cerenony in its entirety.

The use of an invocation is formally addressed by an
adm nistrative regulation issued by the Superintendent of the

Board in 1994. The 1994 reqgul ation states in pertinent part:



49. 01 Graduating Senior Class. The use of an
i nvocation at high school graduation
exercises shall rest within the discretion of
the graduating senior class of each high
school

49. 02 St udent Vol unteers. The invocation, if used,
shal | be given by a student vol unteer.

49. 03 Revi ew and Approval of Invocation. |If an
i nvocation is to be given by a student
vol unteer, the text of the invocation shal
be submtted to the Principal prior to the
graduation cerenony. The principal shal
approve the invocation only if it is
nonsect ari an and nonprosel ytizing in nature.

The inclusion of an invocation at graduati on cerenonies
dates back a nunber of years at St. Al bans H gh School. At sone
point in the 2001-2002 school year, a school volunteer, Ross
Harrison, met with St. Al bans senior class officers to address,
anong ot her issues pertaining to graduation, whether the officers
wi shed to include an invocation in their graduation program The
senior class officers voted! to include the invocation and

sel ected senior class vice president Mchael Ervin, a volunteer,

to give the invocation

! The senior class officers are el ected representatives of

the senior class. Thus, the vote of the officers does not
necessarily reflect the wishes of each nenber of the St. Al bans
seni or high school cl ass.



Pursuant to the Board' s policy, Ervin’s invocation has
been approved in advance by Dr. TomWIIlianms, the principal of
St. Al bans H gh School, who has determ ned that the planned
i nvocation is nonsectarian and nonprosel ytizing. The text of the

pl anned i nvocation is as foll ows:

Fat her,

We cone before you with total humlity. For you
are the holy of holys and the maker of all. | want to
thank you for working in our |lives since the day we
were born to this very day. You have brought us
t hrough many trials and hard tinmes but have al so
brought us through to see the light. W have | earned
so much but yet there is much nore for us to | earn.
pray that you put your hedge of protection around every
menber of our class so that naybe we can cone back to
our hometown to share things we have | earned and to
once again inpact each other with people that we wll

becone. | pray for continued success in our lives

al ong with encouragenent, strength, good health, and
for us to seek out truth. | want to thank you for the
peopl e that you have put in our lives to nold us, |ike

a potter who nolds his clay, into the people that we
are this very day. You are the reason we are here and
everyone needs to acknow edge that. You know our
hearts and what needs to be done in them | pray for
your bl essing upon us and for your |ove to be showered
continuously upon our generation. Thank you, and I

| ove you, In your name we pray Anen.



I1. Discussion

A. Standard for Tenporary Restraining Oder

A tenporary restraining order (“TRO') is an
“extraordinary remedy” and should be granted only in limted

ci rcunst ances. Mcrostrategy Inc. v. Mtorola, Inc., 245 F. 3d

335, 339 (4" Cir. 2001) (quoting Direx Israel, Ltd. v.

Br eakt hr ough Med. Corp., 952 F.2d 802, 816 (4'" Cir. 1991)). Four

factors are to be considered in determ ning whether to grant a
nmotion for tenporary restraining order. They are as follows: (1)
i kelihood of irreparable harmto the plaintiff if the
prelimnary injunction is denied; (2) likelihood of harmto the
defendant if the request is granted; (3) likelihood that the
plaintiff will succeed on the nerits; and (4) the public

i nterest. Bl ackwel der Furniture Co. of Statesville, Inc. v.

Seilig Mg. Co., Inc., 550 F.2d 189, 193 (4" Gir. 1977).

B. Legal Authority Governing |nvocation at Public School
G aduati on Cer enoni es

The Suprene Court has twice in recent years addressed
the issue of prayer or invocation at public school events. In

the case of Lee v. Weisman, the Court struck down nonsectari an

prayer at a high school graduation cerenony as violative of the



Est abl i shnent O ause of the United States Constitution. > See 505
US. 577 (1992). The Court found that school officials, who
selected an individual fromthe community to deliver the

i nvocati on and who prepared the requirenents for the invocation,
exerci sed an undue anount of control over the content of the
religious nessage, thus entangling church and state in violation

of the Establishment C ause.

In a nore recent case, the United States Suprene Court
struck down a school policy permtting students to vote as to
whet her a student speaker woul d deliver an "invocation and/or
nessage" prior to the comrencenent of school football ganmes. See

Santa Fe | ndependent School Dist. v. Doe, 530 U S. 290 (2000).

Al t hough the invocation or nessage was only permtted upon a
majority vote of the student body, and, if approved, to be
delivered by a student al so selected by the student body, the
Court rejected the notion that the speech was purely private.
Id. at 308-310. The Court reasoned that "[t]he delivery of such
a nmessage -- over the school's public address system by a
speaker representing the student body, under the supervision of
school faculty, and pursuant to a school policy that explicitly

and inplicitly encourages public prayer -- is not properly

2 The United States Constitution provides that "Congress
shall nake no | aw respecting the establishnment of religion or the
free exercise thereof ..." U S. Const. Anmend. | (hereafter the
"Establi shnent C ause"). The Establishnment C ause is applicable
to the states and | ocal governnents through the Fourteenth
Amendnent .



characterized as "private speech.” [|d. at 309. The Court noted
that the term"invocation" contained in the policy, as applied in
previous years, had traditionally invol ved nessages with
religious content. 1d. at 306-07. Nor was the Court persuaded
that the inclusion of a student body voting nechani smrendered
the invocation policy constitutionally unoffensive, reasoning
that "this student election does nothing to protect mnority
views but rather places the students who hold such views at the
mercy of the mgjority.” 1d. at 305. Concluding that the
school s policy "invol ves both perceived and actual endorsenent
of religion"” the court struck down the policy as

unconsti tutional . Id. at 305.

Al t hough the Court of Appeals for the Fifth Grcuit in
the Santa Fe case had addressed invocation at both graduati on and
at football ganes, the Suprenme Court granted certiorari only on
the followi ng issue: "Wiether petitioner's policy permtting
student -l ed, student-initiated prayer at football games viol ates

t he Establi shment d ause." Santa Fe | ndependent School District

v. Doe, 528 U. S. 1002 (1999). Thus, the Grcuit Court’s

determ nation that a policy permitting a nonsectarian and
nonpr osel yti zi ng student-delivered invocation or nessage at
graduation was not violative of the Establishnent C ause, stood

unaf fected by the Suprenme Court’s ruling. See Santa Fe |1SD v.

Doe, 168 F.3d 806, 815-818 (5'" Gir. 1999).



Foll owi ng the Supreme Court’s ruling in Lee v. \Wisnan,

in addition to the Fifth CGrcuit decision in Santa Fe descri bed
above, several other United States Crcuit Courts have addressed
the issue of the constitutional validity of invocation policies
at public high school graduation cerenonies. |In each case, the
Circuit Court has exam ned the degree of control exercised by the

school over the graduation invocation or nessage. See Adler v.

Duval Cty. Bd. of Educ., 250 F.3d 1330 (11'" Gir. 2001), cert

denied, 122 S.Ct. 664 (2001); Cole v. Ooville Union H gh School

District, 228 F.3d 1092 (9'" Cir. 2000), cert denied, 532 U S. 905

(2001); Anerican Guvil Liberties Union of New Jersey v. Black

Pi ke Regional Bd. of Educ., 84 F.3d 1471 (3d Cr. 1996), en banc;

Jones v. dear Creek 1SD, 977 F.2d 963 (5'" Gir. 1992), cert

deni ed, 508 U. S. 967 (1993). In Adler, the nost recent of these
deci sions, an en banc panel of the Eleventh Circuit Court of
Appeal s, follow ng reversal by the Suprene Court and remand of
its earlier decision in the sane case, again upheld a neutrally
worded policy permtting at graduation "a brief opening and/or

cl osi ng nessage, not to exceed two m nutes” given by a student
volunteer and with "the content of that nessage not be nonitored
or otherw se reviewed by Duval County School Board, its officers
or enployees.” [d. at 1331 (enphasis added). The Court

determ ned that the policy, unlike that exam ned by the Suprene
Court in Santa Fe, did not by its terns invite and encourage
religious nessages and was not subject to any nonitoring by the

school. 1d. at 1336-37. |In affirmng its prior reasoning in

8



uphol ding the policy at issue, the Eleventh Grcuit quoted its
earlier decision which concluded, "[t]he total absence of state

i nvol venment i n deciding whether there will be a graduation
nmessage, who will speak, or what the speaker may say conbi ned

W th the student speaker's conpl ete autonony over the content of

t he nessage [neans] that the nessage delivered, be it secular or
sectarian or both, is not state-sponsored.” [d. at 1342 (quoting

Adl er, 206 F.3d 1070, 1071 (11'" Cir. 2000).

C. Analysis of TRO Requirenents

Plaintiff is likely to suffer irreparable harmif the
TRO is not granted as he will be forced to choose between taking
part in an unwel cone religious exercise at his graduation
cerenony, or foregoing his participation in a cerenony that marks
the cul mnation of his high school career, in violation of his
First Amendnent rights guaranteed by the United States
Constitution. “The |oss of First Amendnent freedons, for even a
m nimal period of tinme, unquestionably constitutes irreparable

injury.” Elrod v. Burns, 427 U S. 347, 373 (1976). In

contrast, inasnuch as the defendants have no | egally protected
interest in pronoting nmessages of religious content at a school -
sponsored graduation cerenony, they will suffer no harm by the

i ssuance of the tenporary restraining order. The bal ance of harm

t hus wei ghs heavily in favor of plaintiff. Bypassing the third

9



prong nonentarily, the public interest weighs in favor of
protecting a student’s first anmendnent right to be free fromthe
unwanted intrusion of religion at a school -sponsored graduati on
exercise, particularly when it is considered that those students
who wi sh to engage in individual prayer at the cerenony remain

free to do so.

The nore conpl ex prong of the four-part analysis
i nvolves a determnation of plaintiff’s Iikelihood of success on
the nmerits. This determ nation involves consideration of the
particular facts here in light of binding United States Suprene
Court precedent. Several factors about the Board s invocation
policy as witten and as applied, serve to entangle the
governnent with religion in constitutionally repugnant ways.
First, as was the situation in Santa Fe, the St. Al bans
graduation cerenony will take place on public property and wll
be | argely adm ni stered by school officials. Second, as was the
case in the "invocation and/ or nessage" policy struck down by the
Suprene Court in Santa Fe, there will undoubtedly be a mnority
vi ewpoi nt whose beliefs and wishes will not be reflected by the
i nclusion of an invocation at graduation. Indeed, pursuant to
the Santa Fe policy, the entire student body, by majority vote,
participated in the decision whether to have an invocation at
football ganmes. In this case, however, it appears that only

student class officers made the decision to include an i nvocation

10



at graduation. Wiile the senior class officers nmay have voted
unani nmously to include the invocation, with their votes perhaps
representing the wishes of a mpjority of students in the senior
class, the desires of the minority, and the desires of the
plaintiff, are not respected by that denocratic process. See
Santa Fe, 530 U.S. at 305 (noting that a majority vote placed
students who hold different views "at the nercy of the

maj ority.")

Third, the use of the term"invocation" surely contains
a religious connotation, thus signifying an inplicit endorsenent
of religious content by the Board. Unlike the optional |anguage
in Santa Fe of "invocation and/or nessage”, the only type of
nmessage that is expressly endorsed in the text of the regul ation
here is an "invocation" -- a termthat the Suprenme Court in Santa
Fe found as primarily describing an appeal for divine assistance.

See Santa Fe, 530 U. S. 306-07. Cf. Brown v. Glnore, 258 F.3d

265, 278 (4'" Gir. 2001) (upholding a Virginia statute mandating a
nonent of silence for public school students and finding "[t]here
is sinply no evidence to indicate that Virginia has pronoted any
religion or pronoted religion over nonreligion."). The plaintiff
attended the St. Al bans graduation cerenony in the year 2001 and
| earned that the invocation consisted of a prayer. There is no
need to surmse as to the content of the proposed invocation for
t he 2002 graduati on cerenpny. Here, the proposed invocation has

been made a part of the record in this case and it is seen to be
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mar ked by religious-based content. Finally, the review by
Principal WIllianms renoves any senbl ance that the invocation is
entirely private speech rather than governnent speech inasnuch as
the content of the nessage is, at |least to a degree, regul ated
by the school. Cf. Adler, 250 F.3d at 1331. It thus appears,
based upon binding United States Suprene Court precedent in Santa
Fe, that the plaintiff has a strong |likelihood of success on the
merits of his case.

Applying the four-factor analysis delineated in

Bl ackwel der Furniture Co. of Statesville, Inc. v. Seilig Mag.

Co., Inc., 550 F.2d 189, 193 (4'" Cir. 1977), the plaintiff’'s

notion is granted inasmuch as the regulation at issue is, at
| east as applied, plainly invalid. Wile acknow edgi ng that
those on both sides of this case at St. Al bans H gh School have
proceeded in good faith, the Establishnent C ause precludes the

giving of the invocation as a part of the graduation cerenony.

M. Concl usi on

It is accordingly ORDERED t hat the defendants be, and
t hey hereby are, enjoined and restrained fromallow ng, and are
hereby directed not to allow, the presentation of an invocation,
i ncl udi ng the proposed invocation quoted above at page 4, at the
graduati on exercises for St. Al bans H gh School schedul ed for
this date. This order is binding upon the parties to this

action, their officers, agents, servants, enployees, and

12



attorneys, and upon those persons in active concert or
participation with them who receive actual notice of the order by

personal service or otherw se.

Plaintiff shall post with the Clerk of this Court a
surety bond or cash bond in the amobunt of One Thousand Dol l ars
(%1, 000. 00) conditioned for the paynent of such costs and danages
as may be incurred or suffered by any party who is found to have

been wongfully enjoined or restrained.

Dated: My 30, 2002, and issued on that date at 4:55

JOAN T. COPENHAVER, JR
United States District Judge
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